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STATEMENT REGARDING ORAL ARGUMENT 

Counsel for Plaintiffs have submitted a misleading brief, both as to the 

results they achieved for their clients on settlement and to express stipulations they 

made before the Magistrate Judge waiving the very issues they attempt to raise on 

appeal. Defendants believe oral argument will aid the Court’s understanding of 

how the attorneys’ fee award below actually came about. 
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JURISDICTIONAL STATEMENT 

 Appellants (“Walker, Proctor, and Wisdom” or “Plaintiffs”) filed this action 

for unpaid minimum wage compensation under the Fair Labor Standards Act § 201 

et seq. (“FLSA”) and for claims under the Florida Minimum Wage Act, Fla. Stat. § 

448.01, et seq. and under Fla. Const. Art X, 24. They alleged federal question 

jurisdiction under 28 U.S.C. § 1337 and supplemental jurisdiction under 28 U.S.C. 

§ 1367 .    

The parties reached an agreement with respect to Plaintiffs’ wage claims 

including a stipulation to submit the determination of reasonable attorneys’ fees 

and costs to the District Court.  Doc. 47-1, p.6 lines 6-25, p.7 lines 1-25, p. 8 lines 

1-8.  After the terms were read into the record, Magistrate Judge Torres orally 

approved the terms and requested the parties to submit a stipulated dismissal upon 

the entry of a formal settlement agreement.  Doc. 47-1, p. 8 lines 9-13.  

Subsequently, the parties entered into a written agreement.  Doc. 35-1.   The 

District Court issued an order on attorneys’ fees and costs on February 7, 2018.  

Doc. 42.  Plaintiffs appealed the Magistrate Judge’s fee award on February 15, 

2018, alleging appellate jurisdiction under 28 U.S.C. § 1291, which requires a final 

order.   
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STATEMENT OF THE ISSUES 

Whether the District Court abused its discretion in excluding excessive and 

unnecessary work. 

Whether Plaintiffs waived objections to the reliance on settlement 

negotiations by express waiver in response to questions by Magistrate Judge Torres 

in open Court, by specific terms of the settlement agreement, and by reliance on 

settlement terms in their pleadings. 

Whether Plaintiffs can challenge as error the alleged lack of detail in the 

Court’s order awarding attorneys’ fees after requesting an efficient consideration 

of fees.       
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STATEMENT OF THE CASE 

A. Nature of the Case 

  This case involved a simple math equation.  Walker, Proctor, and Wisdom 

variously worked as delivery drivers for three Iron Sushi restaurants in South 

Florida. They claimed the Appellees/Defendants (the “Iron Sushi Defendants”) 

violated the minimum wage provisions of FLSA by allegedly deducting a tip credit 

from minimum wages owed for hours supposedly worked while they performed 

non-tipped duties, in violation of 29 U.S.C. § 203(m).  Doc. 1 ¶ 38.   According to 

Plaintiffs, these non-tipped duties supposedly could include just sitting in the 

restaurant “staring into space,” as long as they were not delivering food.  Doc. 41, 

p.9. Defendants’ liability for this supposed violation was the sum of each 

Plaintiff’s hours worked in a non-tipped capacity multiplied by the tipped 

deduction, plus an equal amount for liquidated damages.  29 U.S.C. § 216(b).  The 

case lasted just three months. 

There was no motion practice at all, not even a discovery motion, nor any 

trial. Rather, in order to avoid the costs of litigation, Defendants made a business 

decision to set aside their valid defenses (including which hours worked should 

count as non-tipped) and settle this case.  Time sheets showing the hours worked 

by Walker, Proctor, and Wisdom were given to opposing counsel August 25, 2017, 

one month into the case, as part of settlement discussions. Doc. 41, p. 5. Two 
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months later the parties resolved Plaintiffs’ claims at a settlement conference 

before Magistrate Judge Torres.  The sole exception was attorneys’ fees, which the 

parties stipulated Magistrate Judge Torres himself should decide in an efficient 

fashion.   From that date forward, the only complexity in resolving this case has 

been the disappointed hopes of a big payday for Plaintiffs’ counsel.   But 

Magistrate Judge Torres carefully reviewed every line of time entries for Plaintiffs’ 

three different attorneys and paralegal from two law firms, found their time 

redundant, excessive, and unreasonable for a three-month case, and wrote a 

detailed 14-page Order explaining exactly why.   

Plaintiffs’ counsel has now filed this baseless appeal, inevitably as a 

platform for seeking even more fees. They claim Magistrate Judge Torres should 

not have considered settlement discussions, though he specifically offered them the 

choice of using a different judge to decide fees for exactly this reason; they 

stipulated to Magistrate Judge Torres anyway and now want to use that decision as 

a basis for reversal.  They claim the Order was not specific enough, though it 

satisfied all requirements this Court has set forth, and Plaintiffs’ counsel 

specifically asked the Magistrate Judge for as abbreviated and efficient an award 

process as possible.  This appeal should never have been taken.  This Court has 

many reasons to affirm summarily. 
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B. The course of proceedings and dispositions in the court below. 

On July 25, 2017, Walker and Proctor filed a complaint alleging two counts 

arising from the alleged improper deduction of the tipped credit, one for violation 

of the FLSA, the other a state law minimum wage claim pursuant to the Florida 

Constitution, Art. X, Section 24(1) and further alleging that a class should be 

certified. Doc 1 pp. 12-21.    Wisdom later joined the lawsuit.  Doc. 17.  Walker, 

Proctor, and Wisdom never worked for six of the ten defendants named in the 

complaint; these six defendants were eventually dismissed.  Doc.  34. 

The District Court entered its notice of practice in FSLA cases on July 31, 

2017. Doc. 14.1    The order sets forth the schedule for disclosures by the parties 

for a statement of claim setting forth rate of pay, total amount of alleged unpaid 

wages, calculation of the wages, the nature of the wages and the amount of 

attorneys’ fees incurred to date.  Doc 14, pp. 2-3.  The order referred the case to 

Magistrate Judge Torres for a settlement conference as well as a determination of 

the fairness and reasonableness of any resolution reached. Doc 14, pp. 3-4.    

On August 8, 2017, Plaintiffs filed their Statement of Claim, in which 

Plaintiff Walker claimed $22,778.12 in unpaid wages based on 5072 hours and 

Plaintiff Proctor claimed $2,974.70 in unpaid wages based on 965 hours.  Doc 15, 

p. 1, Doc. 15-1, Doc. 15-2, Doc. 15-3, Doc. 15-4, Doc. 15-5, and Doc. 15-6.   They 
                                                 
1 Walker, Proctor, and Wisdom cite and have placed in their appendix Doc. 7 which 
was vacated by Judge Williams and replaced with Doc. 14.    
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each claimed an equal amount in liquidated damages. Doc 15, p.2.  Plaintiffs 

claimed $14,234.21 in fees and costs. Doc 15, p.3.   

On August 9, 2017 counsel for Plaintiffs, Lisa Millican, sent an email to co-

counsel Brian Pollock and Joshua Millican expressing her “concerns with incorrect 

damage calculations and when and if we would need to review.”  Doc. 35-3, p. 8. 

The employee time records, produced about two weeks later on August 25, indeed 

proved the Statement of Claim to be vastly overstated.2  Plaintiff Walker worked 

only 1,906 hours and Plaintiff Proctor only worked 553 hours.  Doc. 38, p. 5.   

On September 6, 2017, the Clerk of Court noticed a settlement conference 

before Magistrate Judge Torres for October 25, 2017.  Doc 21.  On the same date, 

Defendants filed their answer, pleading eighteen affirmative defenses.  Doc. 22.  

 At the settlement conference, the parties resolved all issues except the 

amount of attorneys’ fees which they asked the District Court to resolve.  Doc. 47-

1, p.3: 7-21.  As he had conducted the settlement conference, Magistrate Torres 

advised the parties they would have to waive any issues arising from his presence 

in the settlement negotiations.  Doc. 47-1, p. 4: 11-p. 5: 3.  The parties waived the 

issues and consented to the reference of this matter to Magistrate Judge Torres for 

                                                 
2 Counsel for Plaintiffs admit the date of production, August 25, in a string of 
emails sent between the parties pre-suit in an attempt to settle this matter.  These 
emails were marked confidential and for the purposes of settlement only.  Counsel 
disclosed only a portion of the confidential emails to the Magistrate Judge.  Doc. 
41-1. 
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further proceedings on attorneys’ fees.  Doc. 47-1, p 5:4-7.  Walker, Proctor, and 

Wisdom also pushed for an efficient consideration of the attorneys’ fees issue.  

Doc. 47-1, p. 4:1-8.    

The parties entered into a written settlement agreement on November 17, 

2017.  Doc. 35-1.   It acknowledged that the parties disputed Plaintiffs’ entitlement 

to relief but in order to avoid the further costs and burdens of litigation, agreed to 

settle the dispute.  Doc. 35-1, p.1   The parties stipulated that Plaintiffs were 

entitled to a reasonable attorneys’ fee and requested the District Court make the 

determination.  Doc 35-1, p. 2.  Further, the parties agreed they were entitled to 

submit “any and all information” to the District Court to assist it with determining 

such reasonable fees and costs.  Doc 35-1, p. 5.    

A notice of voluntary dismissal was filed with respect to the Defendants that 

had no ties to Plaintiffs—Iron Group LLC, Buzz LLC., You Ki, Inc., 70 Aragon, 

Inc., 9030 AKT, Inc. and Masataka Ochi.  Doc. 34.  

The issue of attorneys’ fees and costs was fully briefed by January 10, 2018. 

Doc. 35, 38 and 41.   Plaintiffs initially sought $27,627 in fees. Doc. 35, p. 12.  

Subsequently, this amount was increased to $35,187 to reflect work performed on 

their reply brief.  Doc. 41, p. 10.  No billing invoices were attached to the reply. 

Defendants maintained that $4,000 would be a reasonable award.  Doc. 38, p.14. 
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On February 7, 2018, the District Court issued its order granting in part and 

denying in part, awarding attorneys’ fees in the amount of $7,640.00 and costs in 

the amount of $875.01, setting forth the specific reasons for his exclusions.  Doc. 

42.  Walker, Proctor, and Wisdom filed their notice of appeal on February 15, 

2018.   

C. Statement of Facts. 

Defendants employed Walker, Proctor, and Wisdom as delivery drivers.  

Plaintiffs contend that they were dual employees performing non-tipped duties at 

the restaurants.  Doc. 1, p. 7.  For those hours performing non-tipped duties, 

Plaintiffs contended that their rate of pay should not have been $3.02 less than 

minimum wage.    Doc. 1, p. 8.   

Plaintiffs hired three attorneys from two law firms for the case.  Having 

brought a previous FLSA action against another employer with Joshua Millican 

and Lisa Millican as counsel, Plaintiff Walker retained their services in this action. 

Doc. 41, p. 2.    Plaintiff Wisdom had also used Attorneys Millican’s services 

against another employer as well.  Doc. 35-2, pp. 3-4. 

After settlement, Magistrate Judge Torres awarded fees.  Plaintiffs object to 

the reduction in hours by Magistrate Judge Torres. 
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D. Standard and Scope of Review. 

An award of attorneys’ fees is reviewed for abuse of discretion.  The Court 

reviews questions of law de novo and findings of fact for clear error.   Atlanta 

Journal and Constitution v. City of Atlanta Dept. of Aviation, 442 F.3d 1283, 1287 

(11th Cir. 2006).   Reductions to requested hours must be concisely and clearly 

explained to allow for appellate review.  Loranger v. Stierheim, 10 F.3d 776, 783 

(11th Cir. 1994). 

SUMMARY OF THE ARGUMENT 

In his order reducing fees, Magistrate Judge Torres stated that his line-by-

line review of the billing records revealed excessive hours based on redundant, 

excessive and unreasonable time entries for a straightforward, three-month long 

FLSA case.   The Order explains these reasons in detail.  That satisfied this Court’s 

requirements for fee awards.  Counsel for Walker, Proctor, and Wisdom seek a 

stricter standard of specificity for opposing their motion for fees or reducing the 

hours requested than they require of themselves.  This despite that fact it is their 

ultimate burden to establish the reasonableness of their request. 

The District Court properly considered the settlement negotiations including 

offers and a rejected Rule 68 motion as the parties expressly waived in open court 

the Magistrate Judge’s continued consideration of this case despite having 

conducted the settlement conference.  Further, the settlement agreement 
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specifically provides that the parties could submit any and all information to the 

District Court to assist in the fee determination.  Finally, the Plaintiffs themselves 

referenced settlement negotiations and attached confidential emails to their 

attorneys’ fees reply brief.  

Any alleged deviation from the process in determining fees, moreover, was 

invited by counsel for Walker, Proctor, and Wisdom.  Once again, in open court, 

counsel for Plaintiffs sought an efficient consideration of fees.  Walker, Proctor, 

and Wisdom cannot now argue error on appeal. 

For these separate but independent reasons, this Court should affirm.  

ARGUMENT 

I. The District Court did not abuse its discretion in excluding excessive 
and unnecessary work.  

A “request for attorney’s fees should not result in a second major litigation.” 

Hensley v. Eckerhart, 461 U.S. 424, 437, 103 S.Ct. 1933, 1941 (1983).  Yet, in this 

case, attorneys’ fees have been the main focal point.  This was a brief case 

involving a straightforward FLSA issue with accurate employer time records 

making damage calculations simple.  The Iron Sushi Defendants set aside valid 

defenses to settle this matter quickly without motion practice.  The delivery drivers 

have already received the proceeds of their settlement consisting of back wages 

and liquidated damages. Doc. 35-1.  The only thing that endures is the dogged 

pursuit of a fee request out of step with the simplicity of the case.  Magistrate 
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Judge Torres gave them exactly what they deserve and committed no errors in the 

process.  

When making an award, the court must remove hours deemed excessive, 

redundant or unnecessary, as it is not “authorized to be generous with the money of 

others, and it is as much the duty of courts to see that excessive fees and expenses 

are not awarded as it is to see that an adequate amount is awarded.” Am. Civil 

Liberties Union of Georgia v. Barnes, 168 F.3d 423, 428 (11th Cir. 1999).  In so 

doing, the court may conduct an hour-by-hour analysis, or it may reduce the 

requested hours with an across the board cut. Loranger, 10 F.3d at 783.  Concerns 

of practicality and waste of judicial resources inform which process to undertake, 

with the main requirement being an order that “concisely but clearly articulate[s]” 

the district court’s reasons, so that the explanation allows for meaningful review.  

Id. 

The District Court is itself an expert and may consider its own knowledge 

and experience concerning reasonable and proper fees. See Norman v. Housing 

Authority of City of Montgomery, 836 F.2d 1292, 1303 (11th Cir. 1988).   Further, 

in giving weight to sworn statements of fee applicants, courts should not accept 

them as gospel and delegate their duty to determine the reasonableness of fee 

applications.  Am. Civil Liberties, 168 F.3d at 430.     

Case: 18-10617     Date Filed: 05/29/2018     Page: 19 of 40 



 

10 
 

Magistrate Judge Torres issued a 14-page order concisely and clearly setting 

forth his reasons for reducing Plaintiffs’ request with an emphasis on the brevity of 

the case, lack of motion practice and simplicity of the issues involved.  Doc. 42.  

At the outset, the Magistrate Judge stated he had reviewed the submissions of the 

parties including billing records.  Doc. 42. p. 1.  The Magistrate Judge states that 

he conducted an exacting, line-by-line review and adjusted hours requested 

accordingly.  Doc. 42. p. 9.  The Magistrate Judge reduced hours it felt were 

redundant, excessive, and unreasonable. He found that the large number of texts 

exchanged by Lisa Millican with clients was as an example.  Some of these texts 

were for clearly non-legal tasks like texting photos so that client and attorney 

would recognize each other at the courthouse.  Plaintiffs contend that this is 

insufficient and that the District Court should be required to itemize in its order all 

instances of improper texting in Ms. Millican’s ten pages of billing records.   This 

would be both impractical and a waste of judicial resources.  Loranger, 10 F.3d at 

783.   

The Magistrate Judge also compared the time entries of the three attorneys 

in this case and found exceedingly similar descriptions.  Doc. 42, p. 6.  The District 

Court reduced hours for the resulting duplication of work in conferences, telephone 

calls and reviewing pleadings.  Doc. 42 p. 7.  The record amply supports these 

findings.  For example, Joshua Millican and Lisa Millican both claimed time for 
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preparing a chart for their client to keep track of their hours; all three attorneys 

reviewed and revised the complaint; all three attorneys reviewed and revised the 

statement of claim; and all three attorneys had multiple telephone conferences with 

Plaintiff Walker.   Doc. 35-2, pp. 1-7, 35-3, pp. 1-10, 35-4, pp.  2-11.   The District 

Court stressed duplication may have a place in a complex case but not a 

“straightforward FLSA case that settled shortly after it was filed, without any 

discovery or significant motion practice.” Doc. 42, p. 6.   

The District Court then excluded time for clerical work.   Doc. 42 p. 7.  

Plaintiffs boldly claim that billing for clerical time did not happen.  Doc 41, p. 9.  

The billing records support Magistrate Judge Torres’ finding, not Plaintiffs’ 

assertions.  For example, Lisa Millican submitted time for mailing sheets for 

Plaintiff Walker to keep track of time and receiving and sending texts regarding 

whether correspondence had been received.  Doc. 35-3, pp. 1-4.  

The Magistrate Judge also reduced time prior to the litigation being filed 

spent on conferences, review of the file, research and retaining local counsel 

because it was excessive.  Doc. 42, pp. 9-10.  Once again, reference to the billing 

records, reviewed by the Magistrate Judge, support his conclusions. Doc. 35-2, pp. 

1-7, 35-3, pp. 1-10.  This detail was more than sufficient to allow for “meaningful 

review.” 
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Plaintiffs cite Isaula v. Chicago Rest. Group, LLC, 13-CV-24387-JLK, 2014 

WL 3477917, at *4 (S.D. Fla. July 11, 2014), for the district court’s inclusion of 

charts for each time entry excluded. That was possible because there were only 22 

total entries the district court excluded.  In this case there were 30 pages of time 

records, the majority of which were excludable for the very same reasons the 

district court in Isaula excluded time—the entries comprised “clerical tasks,” 

“repetitive or excessive” billing, and work “plainly copied-and-pasted” from 

similar actions.  See id. at *5.  Plaintiffs ask this Court to promote form over 

substance.  The district court in Isaula did not provide more detailed explanations 

than Magistrate Judge Torres in this case; it merely included charts of specific time 

entries.  This Court has not required that in every case. To the contrary, this Court 

requires concise and clear orders, not ones that are “impractical and a waste of 

judicial resources.”  See Loranger, 10 F.3d at 783.  Magistrate Judge Torres 

committed no error in failing to write an unwieldy Order with dozens of pages 

devoted simply to reproducing time entries.   

The Magistrate Judge further noted that the labor required should have been 

minimal after August 25, 2017.  Doc. 42, pp. 8-7.  This is the date the Plaintiffs’ 

time sheets were turned over and Plaintiffs could no longer support the excessive 

amounts listed in their Statement of Claim without violating Rule 11.  The attorney 

hours expended after this point become unreasonable in that the amount of 

Case: 18-10617     Date Filed: 05/29/2018     Page: 22 of 40 



 

13 
 

compensation that could possibly be due to Plaintiffs became readily determinable.  

Further litigation was not necessary; the attorneys just had to sit down with a 

calculator.  This was evidenced by the eventual recovery, which was not much 

more than the August 25 offer.   

The Magistrate Judge points to the eventual recovery not as some sort of 

“punishment” for continuing the litigation but rather to show that continued 

litigation was unnecessary.  This case settled because the cost of litigating the 

merits far outpaced what an eventual recovery would be.  Confusingly, Plaintiffs 

argue that the District Court penalized them for a lack of success, contending this 

resulted in a supposed doubled reduction.  See Initial br.  39-41.  However, 

Magistrate Judge Torres specifically stated he was not going to make an additional 

adjustment to the loadstar for their misstatements, as he had already done an 

“exacting” analysis of the hours: 

Upon further reflection, however, we have opted not to pursue a 
further reduction in the lodestar simply because the Court’s review of 
the hours requested was quite exacting.  Certainly the reductions we 
made in the compensable hours took into consideration the “value” of 
the work performed to the client.  Thus there is some overlap between 
those deductions and an additional lodestar reduction . . . . As such, 
we opt to forego any further reduction in the lodestar, though justified, 
based on the limited success involved in this case.   

Doc. 42, p.11.  The amount involved and the result obtained are valid 

considerations in determining the lodestar figure.  See Bivins v. Wrap It Up, Inc., 

548 F.3d 1348, 1352 (11th Cir. 2008).  Unlike the District Court in Bivins, 
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however, Magistrate Judge Torres did not make an additional adjustment to the 

lodestar. 

After stating he had made a line-by-line review discounting the hours he 

found objectionable, the Magistrate Judge reduced the hours claimed by Ms. 

Millican to 2.3 hours, Mr. Millican to 7.7 hours and Mr. Pollock to 9.1 hours.   In 

so doing, the District Court set its own course rejecting the position on fees of not 

only Plaintiffs but of the Iron Sushi Defendants as well.  Defendants contended in 

the lower court that none of the hours of Lisa and Joshua Millican should have 

been compensable.  Doc. 38, p. 17. 

Walker, Proctor, and Wisdom’s position regarding the level of specificity 

required of the District Court’s order and of Appellee is further erroneous.  First, 

they seek to impose requirements on the District Court that they themselves did not 

fulfill.  Plaintiffs devoted all of one paragraph in their 13-page motion for fees to 

the reasonableness of the hours requested.  Doc. 35, pp 6-7.  This paragraph merely 

quoted in conclusory fashion standard Eleventh Circuit law with no references to 

the actual work performed by each attorney, let alone to specific time entries or to 

how that work advanced the case.   

Attached to the motion were declarations by two of the three counsel (Lisa 

Millican and Joshua Millican) that make generic assertions regarding their efforts, 

including an admission that no formal discovery took place.  Doc. 35-2, p. 1 and 
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Doc. 35-3, p.1.  The declarations are almost identical.  They are assuredly form 

declarations Plaintiffs’ counsel adapts for each case with the billing records 

attached.  The third attorney, Brian Pollock, submitted 10 pages of billing records 

with no declaration at all.  

Despite their own form motion, Plaintiffs try to make an issue of the Iron 

Sushi Defendants’ supposed noncompliance with the Southern District of Florida’s 

Local Rule 7.3.  That rule requires objections to be stated with “reasonable 

particularity” and with “supporting legal authority.” S.D. Fla. L.R. 7.3.  This local 

rule, for one, is not relevant to this Court’s review.  This Court has requirements 

for reviewing fee orders. See Loranger v. Stierheim, 10 F.3d at 783.  The local rule 

addresses responses to motions.  Moreover, Magistrate Judge Torres full well 

knows the Southern District’s local rule requirements (Plaintiffs had made this 

same argument in their reply brief) and his Order notes no violation on the Iron 

Sushi Defendants’ part.  

Indeed, their response complied.  The Iron Sushi Defendants described with 

reasonable particularity each objection to the time entries.  Doc. 38.  The pre-suit 

demands of Joshua Millican, for 14.8 hours, were correctly claimed unreasonable 

because the positions taken in settlement discussions, wildly out-of-line with the 

actual damages in this case, demonstrated a total lack of knowledge of the basic 

facts that hindered rather than furthered settlement. Doc. 38 pp. 4-6.  All post-filing 
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entries were objected to as duplicative of the other attorneys when compared and 

unnecessary in light of the lack of any substantive motions in the case.   Doc. 38, p. 

7.  The Iron Sushi Defendants objected to all the time submitted by Lisa Millican 

as it duplicated work being done by the other attorneys in this simple case.  Doc. 

38, p. 9.   They also objected to the time records of Brian Pollock, based on the 

length of time taken to draft the complaint considering the misjoined Defendants 

and unsuccessful class contentions.  Doc. 38, p.10.   

Notably, in their reply brief, Plaintiffs responded to these specific objections 

not with reference to specific entries but, again, with generic assertions that the 

time spent was necessary.  Doc. 41, pp. 3-4.   Southern District of Florida Local 

Rule 7.3(a)(5) and (6) required the movant to describe the work performed, not 

simply attach the invoices, which is all that Walker, Proctor, and Wisdom did in 

this case.  See id. (requiring descriptions of “the number of hours reasonably 

expended by each such timekeeper;… a description of the tasks done during those 

hours;… [and for the movant to] describe and document with invoices all incurred 

and claimed fees and expenses not taxable under 28 U.S.C. § 1920”).  Plaintiffs are 

quick to require Defendants and the District Court to curate their billing records 

but slow to do it themselves.   
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Nor does this Court’s case law require an award of demonstrably 

unreasonable3 fees for a mere failure of specificity in making objections.   The 

Court has held that the more specific the objection to the award of a fee, the more 

specific the findings and reasons must be for rejecting those objections.  See Am. 

Civil Liberties, 168 F.3d at 428-429.   This acknowledges that each case is 

different, and the trial judge is in the best position to determine what would 

constitute a reasonable fee.  In the end, “exclusions must be left to the discretion of 

the district court.”  Norman, 836 F.2d at 1306.   This Court has previously affirmed 

a reduction in a fee award even despite generalized statements that the time was 

unreasonable, without reference to specific time entries.  This Court found it 

sufficient that the District Court had, like Magistrate Judge Torres here, gone line-

by-line and made clear in the Order the reasons for its reductions—in that case, for 

hours spent on duplicative work.  See Friedman v. South Fla. Psych. Assoc., Inc., 

139 Fed. Appx. 183, 186 (11th Cir. 2005) (finding that though the defendant 

“merely makes generalized statements that the time spent on the case was 

unreasonable, [and] does not point to any specific time entries to support its 

argument,” the district court’s order did not abuse discretion as it “did not rubber 

stamp the fees submitted by Friedman’s counsel; rather, he went through the time 
                                                 
3 Plaintiffs make the spurious argument that Defendants stipulated to all attorneys 
fees whether reasonable or not citing the settlement agreement.  Initial br. p. 40, n. 
22.  The settlement agreement provides the court would “determine the amount of 
the reasonable attorneys’ fees.” Doc. 35-1, p.2. 
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entries and reduced hourly rates charged for the work of a paralegal and law clerk, 

and reduced the hours spent on duplicative work.”).  

In this case, the Iron Sushi Defendants did identify time that was 

objectionable. Magistrate Judge Torres made an independent line-by-line 

determination and issued an order which set forth the reasons for his deductions.  

Plaintiffs contention that there were no references to their billing records is 

unsupported by the record and not required by the case law. In no event is this 

reversible error.    

II. The argument against the Magistrate Judge’s purported reliance on 
settlement negotiations is frivolous. 

A. Any argument against consideration of settlement negotiations was 
expressly waived at least three times. 

Walker, Proctor, and Wisdom disingenuously argue that the District Court 

“improperly based its reasoning on privileged settlement communications.”  Initial 

br. p. 34.  But counsel for Plaintiffs expressly waived any such objections before 

Magistrate Judge Torres at the settlement conference.  

 The Court: Just so you understand, the Plaintiffs would have to waive 
my appearance on the fee dispute given the discussions that we 
had in the settlement conference. 

 So if you wanted to have me approve the settlement, but then 
assign this matter to a different Magistrate Judge on the fee, 
you could do that. 

 Both sides could, or if you wanted to consent to my jurisdiction 
over the fees not withstanding our discussions because 
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obviously in the course of a private settlement conference, there 
are discussions back and forth as to what the Court may view or 
not view the merits of any particular issues and that includes 
fees. 

 So from both sides’ perspectives both sides would have to 
waive that in order to have me adjudicate.  Because if you 
wanted me to consent to the approval to expedite that process, 
but then wanted to have another Judge review the fee that 
would be fine with me.  If both parties agree on the record that 
would be fine with me as well.   

Counsel for Plaintiffs:  I would be willing to waive that, Your Honor, 
on behalf of the Plaintiffs.   

Doc 47-1, pp 4-5 (emphasis added).  

If that were not clear enough, after the settlement conference Plaintiffs 

memorialized their stipulation directly in the Settlement Agreement, agreeing that 

the parties “shall be entitled to submit any and all information to the Court to assist 

it with determining such reasonable fees and costs.” Doc 35-1, p 5.  Plaintiffs 

conspicuously did not request the transcript for their appeal, file it in the record, or 

make any reference to it in their brief.  Nor do they mention their consent for 

Magistrate Judge Torres to consider “any and all information”—including 

obviously information learned at the settlement conference—in the settlement 

agreement.  Nor do Plaintiffs acknowledge that they themselves made arguments 

reliant on the settlement discussions in the reply brief and actually attached emails 

of settlement discussions to their brief.  Docs 41 and 41-1.  
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Instead, Plaintiffs pretend their express stipulations to let Magistrate Judge 

Torres decide fees despite his intimate knowledge of settlement negotiations never 

existed so that they can argue it was error. Allowing Magistrate Judge Torres to 

decide attorneys’ fees after he presided over the settlement conference alone would 

be a waiver of any objection to his consideration of negotiations. He cannot be 

expected to erase his personal knowledge of the case.  But Plaintiffs waived this 

issue expressly three times—orally before the Court, in writing, and by actually 

submitting settlement emails attached to their reply brief in an attempt to support 

their arguments. See McClure v. Oasis Outsourcing II, Inc., 674 Fed. Appx. 873, 

875 (11th Cir. 2016) (finding any purported error “in considering materials outside 

the complaint” harmless where the order relied on “three exhibits 

that McClure attached to her amended complaint and motion to dismiss, each of 

which she incorporated into and referenced in her pleadings.”); G.I.C. Corp., Inc. 

v. U.S., 121 F.3d 1447, 1450 (11th Cir. 1997) (holding “parties are bound by their 

stipulations”).  The lack of candor in Plaintiffs’ counsel trying to claim error for 

the Magistrate Judge considering facts surrounding the settlement when counsel 

stipulated to exactly that is frankly shocking. 

B. The Magistrate Judge did not direct “ire” toward Plaintiffs.  

Walker, Proctor, and Wisdom brazenly argue that Magistrate Judge Torres 

sought to “punish claimants or their counsel for litigating” the FLSA case by 
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considering the very settlement discussions they expressly agreed that he could 

consider.  Initial br. p. 29.   While Plaintiffs try to repackage unnecessary fees as 

essential in a valiant struggle against a reluctant employer, the reality is far 

different.  Magistrate Judge Torres saw that reality and adjusted the hours 

accordingly. 

This case lasted all of three months from the filing of the complaint until a 

settlement was reached.  At most this can be stretched to a whole five months if 

one includes pre-suit settlement discussions. Doc. 41, p. 3. Coupled with no 

substantive motions being filed nor discovery being taken any discussion of 

“litigating”, “punishment”, or “ire” is baseless.    

During this short span, the main stumbling block to an even earlier 

settlement was posed by Plaintiffs themselves.  As late as the Statement of Claim, 

filed one month in, Plaintiffs were vastly overstating their hours worked.  Plaintiff 

Walker claimed roughly two-and-a-half times more hours, while Plaintiff Proctor 

almost doubled his hours of work.  They ended up settling for amounts 

representing very modest percentage increases over what the Iron Sushi 

Defendants had originally offered soon after the case was filed.  Magistrate Judge 

Torres did not err in considering this history.  Indeed, Plaintiffs expressly agreed 

that he could.  See Doc 35-1, p. 5.  As it stands, moreover, Magistrate Judge Torres 

did not “punish” Plaintiffs by reducing hours for their false Statement of Claim or 
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failure to settle earlier.  He excluded hours that were redundant, excessive, and 

unreasonable.  There is no basis to reverse him for that. 

Counsel for Plaintiffs attempt to explain away such a large discrepancy in 

the Statement of Claim and the truth on either “unsophisticated delivery drivers” or 

their requests for time records being supposedly “stymied” by Defendants. Doc. 41 

p.11.   First, while a worker may not be able to give an exact accounting, a rough 

estimate of hours worked can be made by looking through old pay stubs or bank 

records.  In this case, Plaintiffs got wrong the years worked, the number of hours, 

and the employers.  This opens questions regarding the actual Rule 11 due 

diligence, if any, performed by counsel prior to filing of this case.  Fed. R. Civ. P. 

11(b)(3) (requiring an attorney to certify that “factual contentions have evidentiary 

support or, if specifically so identified, will likely have evidentiary support after a 

reasonable opportunity for further investigation or discovery”). Second, at least for 

Plaintiffs Walker and Wisdom, this was not their first FLSA case.  They had filed 

FLSA claims before.  These were not “unsophisticated” parties when it comes to 

pursuing alleged FLSA rights. Doc. 41, p. 2, Doc. 35-3, pp. 3-4.   

Finally, counsel for Plaintiffs were immediately aware of incorrect damage 

calculations in the statement of claim and were discussing “when and if” they 

would need to be reviewed the day after it was filed.   Doc. 35-3, p. 8. The Iron 

Sushi Defendants did not “stymie” their efforts at all.  Counsel for Plaintiffs had 
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the time sheets for Walker, Proctor, and Wisdom by the end of August.  Doc. 41, p. 

5.  The case was settled two months later without any revisions to the Statement of 

Claim. 

Nonetheless, Plaintiffs argue that it was incorrect for the Magistrate Judge to 

consider the wild inaccuracy of their Statement of Claim, citing Anderson v. Mt. 

Clemens Pottery Co. 328 U.S. 680 (1946).  Initial br. pp. 34-38.   Anderson 

involved the denial of FLSA claims where the employer kept inadequate records 

and the employees could not carry their burden of proof through other means.  

Here, Defendants kept proper and accurate records, which were readily obtained by 

Plaintiffs without a motion to compel.  The hours compensable for producing such 

an inaccurate document and the reasonable reliance on those figures as a starting 

point in settlement negotiations is a vastly different question than the one raised in 

Anderson.   This is especially so when the Plaintiffs were admittedly aware of the 

inadequacies in the Statement of Claim and failed to correct the record.  See Doc. 

35-3, p. 8. 

In the end, this was not an epic legal battle culminating in bruised feelings as 

Plaintiffs suggest.  The District Court was presented with a FLSA case of short 

duration with an unreasonable request for attorneys’ fees.  The Magistrate Judge 

reduced the hours requested without animus, ire, or punishment.  As he conducted 

the settlement conference, Magistrate Judge Torres knew just how little transpired 
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in this case.  Plaintiffs were given the opportunity to transfer the issue of attorneys’ 

fees to another Magistrate Judge and clearly and unequivocally declined.  They 

cannot claim reversible error now. 

III. Walker, Proctor, and Wisdom invited any purported lack of detail and 
therefore are barred from raising the issue on appeal 

Walker, Proctor, and Wisdom may not challenge as error a ruling that it 

invited.  See McClure, 674 Fed. Appx. at 875 (stating it is “a cardinal rule of 

appellate review that a party may not challenge as error a ruling or other trial 

proceeding invited by that party”). This doctrine “stems from the common sense 

view that where a party invites the trial court to commit error, he cannot later cry 

foul on appeal.” Yellow Pages Photos, Inc. v. Ziplocal, LP, 795 F.3d 1255, 1283 

(11th Cir. 2015).  In this case, counsel for Walker, Proctor, and Wisdom 

specifically suggested to Magistrate Judge Torres an efficient determination of 

attorneys’ fees: 

Mr. Pollock: You know, I talked to my co-counsel and we can either 
file a motion on that, or if Your Honor is familiar with counsel, 
you know, we could submit our time records and Your Honor 
can cut and trim, and approve, and however the most efficient 
way to do it. I would be open to doing that instead of filing a 
motion and having fees on fees.  I just rather do it as efficiently 
as possible.   

Doc. 47-1, lines 1-8, p. 4 (emphasis added). This led the Court to believe by parties 

that the attorneys’ fees were to be done in a streamlined fashion.   
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THE COURT: Okay, with that waiver, then, just so I am clear, the 
parties have reached a settlement and have not reached a 
settlement with the fee issue and are going to reserve that for an 
expedited consideration – not expedited but an efficient 
consideration of it by me. 

MR. POLLACK: Correct.  I mean, I think the parties agree as to the 
issue of entitlement. The only issue that is outstanding is the 
amount.  Is that correct? 

MR. BOBER: Yes. 

THE COURT: Okay. 

MR. POLLACK: And so we agree that we will do that in an efficient 
manner with this Court and without a different member of the 
Court stepping in and handling that. 

THE COURT: And on that score, if you want to just have me review 
the time records and make a pitch for why the hours requested 
are reasonable, however you want to do it. You can either do it 
as abbreviated as you want to save time and money. That's fine 
with me. 

MR. POLLACK: Okay. Thank you, Your Honor.   

Doc. 47-1, lines 8-25, p. 5, lines 1-2, p.6 (emphasis added). 

Although Magistrate Judge Torres committed no error in reducing the hours 

requested by Walker, Proctor, and Wisdom, any lack of specificity was invited by 

Plaintiffs at the settlement conference.  Plaintiffs omitted this transcript on appeal 

and, for the second time, the excluded transcript discloses agreements made with 

the District Court that Plaintiffs seek to claim as error on appeal.  On this ground, 

as well, the Court can affirm. 
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CONCLUSION 

Many of the arguments made on appeal are refuted by the transcript of the 

settlement conference which Walker, Proctor, and Wisdom chose not to include on 

appeal.  This lack of candor with the tribunal should not be rewarded.  Magistrate 

Judge Torres’ word that he conducted a line-by-line review should not be rejected 

on the basis of arguments made by parties who themselves have not been upfront 

with this Court about their own stipulations. 

For these reasons, there is no basis for reversal, and this Court should affirm 

the Magistrate Judge’s fee award. 

Respectfully submitted: 

 
      PerezKing, PA. 

Attorney for Defendants/Appellees  
      1825 Ponce De Leon Blvd., 289 
      Coral Gables, Florida  33134 
      Phone: (786) 361-8620 
      Fax: (305) 459-3936 
 
      By:  /s/ Silvia Perez-King   
       Silvia Perez-King 
       Email: sking@perezkingpa.com 
       Florida Bar No: 888672 
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JOSHUA A. MILLICAN, P.C.,  The Grant Building, Suite 607, 44 Broad Street 

NW, Atlanta, GA 30303, Telephone: (404) 522-1152 Facsimile: (404) 522-1133 

joshua.millican@lawofficepc.com and Brian H. Pollock, Esq., Fla. Bar No. 174742 

brian@fairlawattorney.com, 7300 N. Kendall Drive, Suite 450 Miami, FL 33156, 

Tel: 305.230.4884, Fax: 305.230.4844 

 

        /s/ Silvia Perez-King   
       Silvia Perez-King 
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ADDENDUM 

29 U.S.C.§ 216(b) 

Damages; right of action; attorney’s fees and costs; termination of right of 

action 

Any employer who violates the provisions of section 206 or section 207 of 

this title shall be liable to the employee or employees affected in the amount of 

their unpaid minimum wages, or their unpaid overtime compensation, as the case 

may be, and in an additional equal amount as liquidated damages. Any employer 

who violates the provisions of section 215(a)(3) of this title shall be liable for such 

legal or equitable relief as may be appropriate to effectuate the purposes of section 

215(a)(3) of this title, including without limitation employment, reinstatement, 

promotion, and the payment of wages lost and an additional equal amount as 

liquidated damages. An action to recover the liability prescribed in either of the 

preceding sentences may be maintained against any employer (including a public 

agency) in any Federal or State court of competent jurisdiction by any one or more 

employees for and in behalf of himself or themselves and other employees 

similarly situated. No employee shall be a party plaintiff to any such action unless 

he gives his consent in writing to become such a party and such consent is filed in 

the court in which such action is brought. The court in such action shall, in addition 

to any judgment awarded to the plaintiff or plaintiffs, allow a reasonable attorney’s 
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fee to be paid by the defendant, and costs of the action. The right provided by this 

subsection to bring an action by or on behalf of any employee, and the right of any 

employee to become a party plaintiff to any such action, shall terminate upon the 

filing of a complaint by the Secretary of Labor in an action under section 217 of 

this title in which (1) restraint is sought of any further delay in the payment of 

unpaid minimum wages, or the amount of unpaid overtime compensation, as the 

case may be, owing to such employee under section 206 or section 207 of this title 

by an employer liable therefor under the provisions of this subsection or (2) legal 

or equitable relief is sought as a result of alleged violations of section 215(a)(3) of 

this title. 
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